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JOINT BRIEF FOR APPELLEES 


This appeal 's taken by the plaintiffs in four consolidated 
shareholder actions brought derivatively on behalf of United 
Funds, Ine. (“United”), a mutual fund. The appea_ is 
taken pursuant to 28 U.S.C. $1291 from a final judgment 
of the District Court for the Southern District of New York 
[A 450], entered pursuant to Fed. R. Civ. P. 54(b), upon an 


opinion and order of that Court [A 441] granting summary 


judgment dismissing certain of the claims asserted in these 
actions as barred by the settlement of two prior share- 
holders actions (the “Horenstein/Ruskay Actions’)! also 


1. Fred Horenstein and Joseph Sciuto, plaintiffs v. Waddell & 
Reed, Inc., et al. defendants (67 Civ. 4175) and Sophie Ruskay, 
plaintiff v. Joe Jack Merriman, et al. defendants (69 Civ. 276 [See 
A 84-196; 237-267]. Pursuant to a settlement stipulation [A 197] 
approved after a hearing before Lasker, J. on notice to all share- 
holders of United [A 203], both actions and all claims “which might 
have been asserted on the basis of the matters and transactions 
alleged therein” were dismissed with prejudice to United and its 
shareholders. 
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brought derivatively on behalf of United against essentially 
the same parties or their privies’ as well as by a release 
[A 234] delivered by United pursuant to the settlement. 
The opinion below by Metzner, J. is reported as Ruskay v. 


Jensen at 342 F. Supp. 264 (S. D.N.Y. 1972) 


The Issue Presented 
Whether the Distriet Court was correct in finding that 
the claims which it dismissed are barred by the judgment 
entered on the settlement of the prior Horenstein/Ruskay 
Actions and the release exeeuted by United pursuant 
thereto, 


Statement of the Case 
A. The Parties 


Plaintiffs are and were shareholders of United at the 


time the Horenstein/Ruskay Actions were settled. Al- 


1 


though represented by different counsel, Sophie Ruskay was 
also a plaintiff in the Horenstein/Ruskay Actions. To 
woid confusion, these consolidated shareholder actions are 
referred to as the “Ruskay TT Actions.” 

United is a mutual fund Peyre under the Investment 
Company Act of 1940, 15 U.S.C. § 80a-1 et seq. (the “Act”), 


as an open end management investment company. 

2. Defendants-Appellees Waddell, Merriman, Roach and Waddell 
& Reed, Inc. (a New York soroes ation) were all parties to the 
Horenstein/Ruskay actions. Waddell & Reed, Inc., a Massachusetts 
corporation, remains a part.: to these consolidate -d stockholder actions 
only as successor by merger to Waddell & Reed, Inc. (a New York 
corporation). Appell: ints (Br. p. 10, fn. 3) state that they teake 
no point” of the fact that Mitchel J. Valicenti was not a defendant 
in the Horenstein/Ruskay Actions. In reliance thereon, our brief 
proceeds as if he was a party to the settlement of the prior action 
and named in the United release, a result to which he would be 
entitled in any event. Blonder-Tongue Laboratories, Inc. v. Uni- 
versity of Illinois Foundation, 402 U.S. 313, 91 S.Ct. 1434, 28 L. Ed. 
788 (1971); Ritchie v. Landau, 475 F.2d 151, 153 (2d Cir. 1973); 
Zdanok vy. Glidden Co., 327 F.2d 944 (2d Cir. ds, cert. den., 377 U.S.- 
934, 84 S, Ct. 1338, 12 L. Ed.2d 298 (1964); B. R. DeWitt, Inc. v. 
Hall, 19 N.Y.2d 141, 278 N.Y.S.2d 596 (i967), 
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lor many years prior to June of 1969, Waddell & Reed, 
Tne. (*W&R/NY”) acted as United’s investment adviser and 
its principal mae sti Its stock consisted of 2 classes of 
publicly traded non-voting common and a much smaller 
class of voting common which was not publicly held? Aside 
from voting rights, both classes were identical. In April 
of 1969, Waddell, Merriman and Roach owned approxi- 
mately 40% of the voting stock of W&R/NY [A 192] and 
A 6]. Wad- 
dell, Merriman, Roach and Valicenti were officers or direc- 
tors or both of United and W&R/NY. 

Waddell & Reed, Ine, a Massachusetts corporation 
(“W&R/Mass”) is the successor by merger to W&R/NY. 


approximately 15% of its non-voting stock 


B. Factual Background 


On or before April 18, 1969, the holders of a majority of 
the W&R/NY voting stock, including defendants Waddell, 


“ Merriman, Roach and Valicenti (hereinafter the “Selling 
sis Shareholder Defendants”) entered into an agreement with . 
sd Continental Investment Corporation (“CIC”), a Boston- 

based financial services holding company, pursuant to which 


CIC undertook to make a tender offer of $80. per share 
for all of the outstanding stock of W&R/NY (the “CIC 


tender offer”)* conditioned on its acquisition of at least ks 
80% of the outstanding stock of W&R/NY and approval %- 


by United’s shareholders of a reinstatement of its invest- 

3. W&R/NY had outstanding 913,119 shares of its $1.00 par : 
value Class A (non-voting) common siock which was publicly trated 
and 113,930 shares of its $1.00 par value Class B (voting) common ar 


stock held by a limited number of shareholders and not publicly 
traded [A6, 66]. 


4. The tender offer was actually made by CWR Corporation, a 
wholly owned subsidiary of CIC formed for that purpose, On 
December 31, 1969, W&R/NY was then nerned with CWR Vorpo- 
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ition and the corporate survivor was renamed Waddell & Reed, 
Inc, (“W&R/Mass.”) [A 67]. 
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ment advisory agreement with W&R/NY under the control 
of CIC. The contracting shareholders agreed to offer their 
shares in response to the tender offer [A 67]. At the time, 
the book value of the net assets of W&R/NY is alleged to 
have been approximately $18 per share [A 7]. 

United’s management’ called a meeting of its sharehold- 
ers for June 3, 1969. In connection therewith, all of 
United’s shareholders received a proxy statement, dated 
April 18, 1969, describing the arrangement with CIC; 
soliciting their approval of a reinstatement of the advisory 
agreement upon consummation of the CIC acquisition of 
WE&R/NY; disclosing that, without such approval, the 
acquisition would, under Sections 15(a)(4) and 2(a)(4) of 
the Act [15 U.S.C. § 80a-15(a) (4), 80a-2a(4)], haye the 
effect of automatically terminating United’s investment 
advisory agreement with W&R/NY; and soliciting votes 
for the re-election of the fifteen (15) incumbent directors 
of United [A 444]. 

On June 3, 1969, United’s shareholders approved the 
proposed reinstatement and re-elected its fifteen (15) 
incumbent directors [A 10]. On July 2, 1969, the CIC 
tender offer was successfully closed substantially all of the 
outstanding stock of W&R/NY [A 11]. 


C. Claims of the Ruskay II Plaintiffs 


While differing in certain respects, all of the complaints 
filed in these consolidated shareholder actions [A 1, 18, 27 


5. At the time, United’s management consisted of Waddell, 
Roach, Merriman, Valicenti, Gerald A. Gilbert and a majority of 
United’s fifteen (15) directors who were not associated with either 
the Selling Shareholder Defendants or W&R/NY (the “Unaffiliated 
Directors”). Mr. Gilbert, named as a defendant in some but not all 
of the Ruskay II Actions but not served in any, was a minority 
shareholder of W&R/NY, a signatory of the CIC tender offer agree- 
ment as well as an ofiicer and director of United [A 4, 28-29}. 
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46] assert, on behalf of United, a right® to recover the 
amount received by the shareholders of W&R/NY for their 
stock in excess of its per share book value (hereinafter 
plaintiffs’ “Rosenfeld Claims”). All defendants, including 
W&R/NY, are alleged to be jointly and severally lable 
[A 11-12]. 

Subsequent to the opinion and order of Judge Metzner 
granting summary judgment dismissing plaintiffs’ Rosen- 
feld Claims [A 441], all other claims asserted on behalf of 
United in these actions, as well as all claims asserted in yet 
another shareholder action, were settled and dismissed by 
a jadgment of the Southern District, dated March 22, 1976 
[A 452-3]. In addition, plaintiffs’ Rosenfeld Claims, to the 
extent asserted against CIC, certain individuals associated 
with CIC and W&R/Mass., a CIC subsidiary formed for 
the purpose of effecting the CIC tender offer and then 
merged with W&R/NY,’ (the “Buying Group Defendants”) 
were also settled and dismissed [A 452-3]. As a result, the 
only defendants now before the Court in respect to plain- 
tiffs’ Rosenfeld Claims are Waddell, Merriman, Roach, 
Valicenti and W&R/NY, as well as W&R/Mass. in its 
capacity as successor by merger to W&R/NY. 


D. The Horenstein/Ruskay Actions 


These subsequently consolidated shareholder actions 
were initiated on behalf of United in the Southern District 
of New York on October 26, 1967 and Jonnary 23, 1969 
respectively. The initial complaints in both actions [A 84, 
156] alleged essentially that W&R/NY, aided and abetted 
by Merriman, Waddell and Roach, who were officers and 


6. All such claims allegedly arise under the provisions of the 
Investment Company Act and common law in accordance with the 
decision of this Court in Rosenfeld v. Black, 445 F.2d 1337 (2d Cir. 
1971), cert. dism., 409 U.S. 802 (1972). 


7. See supra, in. 4 
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directors of United as well as shareholders of W&R/NY, 
had violated its fiduciary duties to United primarily by 
exploiting the power of W&R/NY to direct brokerage on 
United’s portfolio transactions in order to benefit a broker- 
age subsidiary of W&R/NY while refunding to United only 
a portion of the profits accruing from the brokerage activi- 
ties of such subsidiary. Allegations were also made charg- 
ing that W&R/NY had misused its ability to allocate 
brokerage cn United’s portfolio transactions to enable its 
subsidiary to gain the benefit of reciprocal brokerage and 
“oive-up” arrangements with other brokers. 

Upon publie disclosure of the intended CIC tender offer 
[A 284], the Horenstein plaintiffs sought to “amend”® their 
complaint [A 283] to assert, on behalf of United, a right to 
“any and all proceeds ... to be received by the Defendant 
sharcholders ... [of W&R/NY] as a result of their tender 
Of... DWERZNY] stock to ... [CIC]? [A Sit. “The 
alleged basis of such claim was that [A 308]: 


“(t]he high price being paid by... [CIC] for stock 
... to be tendered by... [W&R/NY] shareholders 
is largely the result of the high price earnings multi- 
ple being accorded ... [W&R/NY] stock by virtue 
of ... fits] excellent growth earnings rate of recent 
years, which excellent growth earnings rate is largely 
the result of the ever increasing profits being earned 
by... [W&R/NY] through its wholly owned (broker- 
age) subsidiary ..., which profits are rightfully and 
lawfully the property and assets of United and which 
profits, past, present and future, are the subject 
matter of Count One of this Complaint.” 


Defendants in the Horenstein Action opposed the addi- 
tion of such supplemental claims for lack of pendent juris- 


8. Although incorrectly made under Fed. R. Civ. P. 15(a), the 

application to add supplemental claims relating to matters occurring 
: F ; ease mene 

subsequent to the filing of their complaints, was treated as if made 


pursuant to Fed. R. Civ. P. 15(d) [A 343]. 
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diction on the ground that they were common law claims 
“to distrain funds and assets of the Selling Shareholder 
Defendants” to be received in an unrefated third party 
transaction [A 324-5] whereas the initial claims of the 
Horenstein plaintiffs were concerned exclusively with the 
alleged breach by W&R/NY of its fiduciary duties to 
United? 

The District Court (Tyler, J.) overruled such objections 
[A 338] on the ground that, for purposes of pendent juris- 
diction, there was a sufficient “common nucleus of operative 
fact” Jirtween the initial and supplemental claims of the 
Horenstein yiointiffs [A 348]. It did, however, refuse to 
permit the \cacenstein plaintiffs to add other claims con- 
eerned with the effeet of the CTC acquisition on a regional 
stock exehéiage membership of the brokerage subsidiary of 
WE&R/NY"™, 

Contrary to the assertions of the Ruskay IT plaintiffs 
(App. Br. p. 15-16), the opinion of Judge Tyler may not 
properly be read as either a limitation of the scope of the 
supplemental claims of the Horenstein plaintiffs or as an 
indication of how he might have ruled if either defendants 
had consented to the addition of such supplemental claims 


iad 


as they later did in the Ruskay Action [A 355] or the sup- 


plemental claims were phrased in a rhetoric more closely 


9, The implication of the Ruskay IT plaintiffs (App. Br. p. 14) 
that che Horenstein defendants failed to recognize the substantial 
differer.ce in the nature of the initial and supplemental claims of the 
Horens in plaintiffs is simply erroneous. 

10. The Horenstein plaintiffs also sought to assert that the acqui- 
sition by CIC of W&R/NY would exclude the brokerage subsidiary 
of W&R/NY from. membership on the Pacific Stock Exchange and 
nrejudice its ability to implement the very same activities challenged 

a the earlier pleading. 
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resembling plaintiffs’ version of their Rosenfeld Claims." 
All that can be said of Judge Tyler’s opinion is that his 
view of pendant jurisdiction did not require a distinction 
between derivative claims for an aceounting based on 
alleged prior breaches of fiduciary duty and United's elaim 
to the proceeds received by the controiling shareb siders of 
WE&R/NY on the sale of their stock 

Supplemental complaints [A 107, 172} were then filed in 
both the Horenstein and Ruskay Actions'* demanding that 

11. Judge Metzner points out in his opinion §.A 447] that, in seek- 
ing to assert claims on behalf of United for a substantial portion of 
the selling price paid for control of W&R/NY on the ground that 
it represented a “capitalization” of the profits to be derived from the 
continued management of United, the Hurenstein plaintiffs sought 
to avoid a frontal conflict with the decisio,z of the Ninth Circuit in 
SEC v. Insurance Securities, Inc. 254 F.2d 642, cert den., 358 
U.S.-823, 79 S. Ct. 38, 3 L. Ed.2d 64 (1958) in which the SEC 
sought unsuccessfully to enjoin the sale of control of a mutual fund 
investment adviser. 


12. At $67 of the Horenstein Supplemental Complaint [A 108], 

it is alleged: 
“67. With an eye toward their own personal prefat . 
aggrandizement, and in total disregard of fir fiduciary anc 
legal obligations to United and United s shareholders, the 
Defendants Waddell and Merriman have ay: ved to and are 
preparing to sell their c Hing stocx to Continental, and 
the Defendants United, SC, and Roach have acted and 
continue to act in concert with Waddell acd Merriman to 

facilitate such sale and to facilitate Continene.!’> tender offer 

for the remaining outstanding shares of WRI.” 


At § 35 of the Ruskay Supplemental Complaint [A i73], it is alleged: 
“35. A substantial portion of the increment in value of the 
We&R stock proposed to be sold as aforesaid by said defend- 
ants and other W&R stockholders belongs to and is an asset 
of the Fund and its stockholders; and the defendants Wad- 
dell, Merriman & Roach, in disregard of their fiduciary 
duties to the Fund and its shareholders are n/anning, in con- 
junction with the other defendants herein, to convert such 
asset of the Fund to their own use and benefits.” 


9 


the proposed sale of the stock of W&R/NY be enjoined or 
that a trust for the benefit of United be impressed on the 
proceeds of such sale [A 109, 174]. Such supplemental com- 
plaints alleged that Waddell, Merriman and Roach owned 
or controlled a majority of the voting stock of W&R/NY; 
that they had agreed, in disregard of their fiduciary obliga- 
tions, to sell their W&R/NY stock to CIC for $80. per 
shere; that the sale was subject to an approval by United’s 
shareholders of the change in control of W&R/NY; that 
a substantial portion of such selling price belonged to 
United: and that the defendants, including W&R/NY, 
were aidiig and abetting the Selling Shareholder Defend- 
ants in obtaining $80 per share for their W&R/NY stock in 
derogation of the rights of United. 

At each pleading stage, the Horenstein/Ruskay defend- 
ants in obtaining $80 per share for their W&R/NY stock in 
their part, disclaimed any liability to United or its share- 
holders and asserted various affirmative defenses [A 112- 
155, 176-196]. In particular, such defendants denied that 
the proposed selling price of their W&R/NY stock was 
dependent on or affected by any wrongdoing or that they 
were accountable to United or its shareholders for any 
portion of such selling price [A 153, 195]. Moreover, the 
Horenstein/Ruskay plaintiffs conducted discovery, by both 
interrogatories and depositions, of all aspects of the pro- 
posed sale to CIC including discovery of all of the operative 
documents and proxy statements concerning the proposed 
sale [A 77]. 


E. The Horenstein/Ruskay Settlement. 


By a stipulation of settlement, dated December 24, 1969 
[A197], the parties to the Horenstein/Ruskay Actions 
agreed, subject to judicial approval pursuant to Fed. R. 
Civ.P. 23.1, to a settlement pursuant to which the defend- 
ants agreed to pay United between $535,000 and $650,000 


10 


on the dismissal with prejudice to United and its share- 
holders of “all claims asserted or which might have been 
asseried on the basis of any of the matters and transactions 
a!'egea in the Horenstein/Ruskay Actions” [A199]. The 
stipulation further provided for the execution and delivery 
by United of a release [A 202] of “any and all claims” which 
United “had, now has or may hereafter have ... for or 
by reason of any of the matters or transactions recited or 
deseribed” in the pleadings filed by plaintiffs in the Horen- 
stein/Ruskay Actions [A 234-5]. 

Hfon. Morris FE. Lasker, to whom an application for 
approval of the settlement was made, convened a hearing 
on written notice to all shareholders of United [A 203] to 
determine whether the proposed settlement was fair, rea- 
sonable and adequate [A 229]. Plaintiff Ruskav appeared 
by her then counsel in support of the settlement [A 400- 
402]. The other Ruskay TT plaintiffs, at that time share- 


holders of United, did not appear or file objections to the 
settlement although clearly notified® that the settlement 


13. The notice to shareholders revealed [A 203]: 


“By supplemental complaints filed by the Horenstcin plain- 
tiffs .. . and by the plaintiff in the Ruskay action ..., it is 
alleged that the defendants VWaddell, Merriman, and Roach 
arranged to sell a majority of the voting shares of W&R 
held by themselves and members of their families at a price 
of $80. per share; that such price was largely attributable to 
the profits derived by W&R from the acts, transactions and 
practices complained of in their principal complaints; and 
that the proposed sale should he enjoined or the proceeds 
thereof sequestered for the benefit of United. The defendants 
involved in such allegations have denied that they are wccount- 
able to United or its shareholders for the selling price of their 
IW&R shares or that such selling price was dependent on or 
affected by any of the improprieties or wrongdo‘ng alleged 
by plaintiffs; and that, after full disclosure on the matter, the 
shareholders of United, on June 3, 1969, approved the reem- 
ployment of WER as investment adviser and Manager of 
United in the event that control of WER should be ucquired 
by the purchaser of their shares.” [A205] 


id 


involved a final disposition of United’s claims against any 
or all of the defendants to the proceeds realized by the 
Selling Shareholder Defendants on the sale of their W&R/ 
NY stock to CIC. 

At the settlement hearing, there was a thorough and ecom- 


prehensive review of the record of extensive discovery 


taken in the Horenstein/Ruskay Actions, including tran- 
scripts of the depositions of Merriman and Waddell as well 
as the production of all of the operative documents relating 
to the arrangements by which CIC aequired control and 
substantially all of the outstanding stock of W&R/NY. [A 
433-436, 357-399]. Contrary to the assertions now sought to 
be made in this Court by the Ruskay IT plaintiffs (App. B. p. 
19-20), the dubious nature of United’s alleged right to “enjoin 
or participate in the exercise by... [the Selling Shareholder 
Defendants] of their property right in the stock of ... 
[W&R/NY]'* was fully discussed.5 In connection with 


15. The partial quotation (App. Br. p. 19) from the affidavit of 
defendant’s counsel in support of 4e settlement of the Horenstein/ 
Ruskay Actions (purporting to a. .owledge that those actions were 
limited only to recovery by Uni — for alleged brokerage impro- 
pricties) omitted the fol! . “=g [A 9]: 


“In their answers to suci: supplemental complaints, the 
defendants dispute that any of them, either jointly or sepa- 
rately, owned or conirolled a majority of the voting stock of 
W&R and pointed out that the sale of their shares of W&R 
was with the approval of United’s shareholders at their 

ul meeting held June 3, 1969 after full and fair dis- 
closure of all matters material to the transaction; that the sale 
of their W&R shares was pursuant to a public tender offer 
whereby all shareholders of W&R were offered the same price 
which they received; that Uniicd’s shareholders have no right 
to enjoin or participate in the exercise by such defendants of 
their property right in the stock of W&R; and that, in any 
event, the remedies which United’s shareholders might have 
by virtue of the allegations and charges of plaintiffs’ actions 
would be in no way impaired by the sale of their W&R stock.” 
(Emphasis supplied.) 
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such discussion, the Horenstein/Ruskay defendants offered 
to Judge Lasker an analysis of SEC v. Insurance Securities, 
Inc., 254 F.2d 642, 650, 651 (9 Cir. 1958), cert. den., 358 
U.S. 823, 79 S. Ct. 38, 3 L. Ed.2d 64 which, prior to the 
decision of this Court in Rosenfeld v. Black, supra, was the 
leacing and accepted authority on the liabilities inherent 
in the sale of control of a mutual fund investment adviser 
[A 433-436]. 

While the Ruskay Ii plaintiffs would prefer to think 
otherwise (App. Br. p. 19-20), the deciding factor, recog- 
nized by all counsel and Judge Lasker, which motivated the 
settlement of the Horenstein/Ruskay Actions was to dis- 
pose of all derivative claims to the proceeds of the sale of 
W&R/NY to CIC which might be asserted against any one 
or more of the Selling Shareholder Defendants, W&R/NY 
and the Buying Group Defendants.’© In their brief to 
Judge Lasker, the Horenstein plaintiffs wext out of their 
way to say as much, stating: 

“Tn all candor, the opportunity of settling this litiga- 
tion on a basis favorable to United came only at the 
point at which the shareholders of W&R, the largest 
of whom are the individual defendants herein, de- 
cided to sell W&R to Continental Investors Corpora- 
tion.” [A 393 


On May 26, 1970, Judge Lasker approved the stipulation 
of settlement as fair, reasonable and adequate [2%7]. In 
accordance with his decision, on June 25, 1970, Judge Las- 
ker directed the entry of judgment which recited in relevant 
part: 


16. It is to be noted that following tke execution of the settle- 
ment stipulation on Decemi<: 24, 1969, a merger was effected on 
December 31, 1969 between W&R/NY and the wholly owned sub- 
sidiary of CIC through which the acquisition had been effected with 
funds supplied by CIC. [A 67]. 


Mo 
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“4. The above entitled shareholder actions and com- 
plaints therein be and they hereby are dismissed on 
the merits and with prejudice against the respective 
plaintiffs, United Funds, Ine., its successors and 
assigns and its stockholders; and this judgment is 
in full and final discharge of any and all claim or 
claims, or cause or causes of action, or part of parts 
thereof which are or might have been asserted with 
respect to the matters and transactions alleged in 
said complaints against the defendants Waddell & 
Reed, Inc., Joe Jack Merriman, Chauncey L. Wad- 
dell, Cornelius Roach, ... [A 230]. 


Pursuant to the approved settlement terms, United there- 
after delivered a release, discharging “... W&R/NY... 
fits] directors, officers, agents and employees” [A 234]... 


including Waddell, Roach and Merriman: 


“of and from all claims... which... [United] had, 
now has or may hereafter have ... for or by reason 
of any of the matters or transactions recited or 
described . . . [in any of the pleadings filed by 
Horenstein/Ruskay .. .]” (interpolation added). 


ARGUMENT 


I 


A Judgment Upon a Settlement Stipulation is 
Entitled Full and Not Merely Partial Res Judicata 


Effect. 


The gravamen of the arguments proffered on this appeal 
by the Ruskay II plaintiffs is that settlements in share- 
holder actions, in this case the Horenstein/Ruskay Actions, 
are to he accorded only a hostile reception with an eye 
quick to discern and magnify all differences between the 
terminology employed by the settling parties and by the 
subsequent claims souglit to be asserted in derogation of 
the protection of the prior settlement. 
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Clearly, judicial policy is to the contrary.” It is well 
recognized that the courts favor the compromise of disputes 
and therefore accord a sympathetic interpretation of 
the scope of a prior settlement when invoked as a bar to 
further litigation between the same parties or their privies 
relative to the same matters or transactions. See e.g., 
Williams v. First National Bank, 216 U.S. 582 (1910) 30 
S.Ct. 441, 54 L.idd. 625; Hennessy v. Bacon, 137 U.S. 78, 11 
5. eb. Ct. 17, 34 L.Ed. 605 (1890); Hawthorne v. Eckerson 
Co., 77 F.2d 845, 847 (2d Cir. 1935); Masterson v. Perga- 
ment, 203 F.2d 315, 330 (6th Cir.), cert. den., 346 U.S. 832, 
748. Ct. 33, 98 L.Ed. 355 (1953); Florida Trailer & Equip- 
ment Company v. Deal, 284 F.2d 567, 571 (5th Cir. 1960) ; 
Schlegel Mfg. Co. v. USM Corp., 525 F.2d 775, 783 (6th Cir. 
1975). 

Moreover, in Hardy v. Bankers Life & Casualty Co., 232 
F.2d 205, 209, cert. den., 351 U.S. 984 (1956) the Seventh 
Circuit held that a judgment in a settlement going beyond 
the pleadings “is not void when the issues decided thereby 
are litigated [settled] by consent.” 

As we have previously shown (supra pp. 12-13), the agree- 
ment for the settlement of the Horenstein/Ruskay Actions 
clearly contemplated the dismissal of all claims, however 


yhrased, which were either asserted or might have been 
| 


asserted by the Horenstein/Ruskay plaintiffs relative to 
the sale of control of W&R/NY to CIC; and the settlement 
notice advised United’s shareholders that the proposed 
settlement dealt with United’s right to enjoin or participate 

17. See Berman v. Thompson, 403 F. Supp. 695, 700 (N.D. Tl. 
1975). It is, of course, well settled that a judgment entered upon a 
settlement (i.e. Horenstein/Ruskay) is entitled to a full res judicata 
effect. Stella v. Kaiser, 218 F.2d 64 (2d Cir. 1954), cert. den., 350 
U.S. 835, 76 S. Ct. 71, 100 L. Ed. 745 (1955); Smith v. Alleghany 
Corp., 394 F.2d 381 (2d Cir. 1968), cert. den., 393 U.S. 939, 89 S. Ct. 
300, 21 L. Ed.2d 276 (1968). 
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in the proceeds of the sale.’® The simple fact is that Judge 
Lasker concluded, as had Judge Mansfield in dismissing the 
plaintiff's claim in Rosenfeld v. Black, 319 F. Supp. 891 
(S.D.N.Y. 1970), that United had no such right and that 
the compromise dismissal of such claim was of no material 
significance. 

The opinion of this Court, in Smith v. Alleghany Corp., 
904 F.2d BSi (1968) disposed of a similar issue on the 
ground that (p. 391): 

“The situation here, involving a stockholders’ deriva- 
tive suit... is controlled by the rule that where th 
notice and representation are adequate a settlement 
decree in a derivative suit—a true class action—is 
res judicata.” 


The cases cited by the Ruskay II plaintiffs (App. Br. pp. 
29.40) in their attack on the adequacy of the notice of 


settlement approved by Judge Lasker in the Horenstein/ 


Ruskay Actions [A 223], are inapposite. Most of the cited 
eases deal only with 0 .2umstanees under which a notice 


in Rule 23 aetions may be r ‘ed: do not deal with share- 
holder derivative actions go... ned by Rule 23.1; and give 
no guidance on the extent to which specificity is or may be 
required. In Milstein v. Werner, 97 P.R.D. 515, 518 (5.D. 
18. See supra, fn. 13. The notice of the settlement hearing also 
stated that the motive of the Horenstein/Ruskay defendants was to 
avoid the expense and inconvenience of litigation as well as: 
“to put to rest all contentions or controversies asserted 
or which might have been asserted on the basis of the matters 
and transactions described or referred to in the various plead- 
ings of the plaintiffs” [A 205]. 
United’s shareholders were also advised [A 206] that the settlement 
terms required United to execute a release: 
“which will discharge all of the defendants of and from any 
further liability with reference to any or all of the matters 
or transactions described or referred to in the various plead- 
ings by the plaintiffs.” 


i6 


N.Y. 1972), Judge Pollack approved the settlement notice 
despite its length. 

In Papilsky vy. Berndt, 466 F.2d 251 (2d Cir. 1972), this 
Court held only that the dismissal of a shareholder action, 
without noti-e to non-party stockholders, for the failure of 
the derivative plaintiffs to answer interrogatories was not 
an effective bar to a subsequent derivative prosecution of 
the same claim by another shareholder. In essence, 
Papilsky holds nothing more than that a dismissal for pro- 
cedural deficiencies unaccompanied by notice of such dis- 
missal to other shareholders is not the same as a litigated 
dismissal on the merits and bars only the plaintiffs in the 
original action. 

Moreover, in Grunin v. International House of Pancakes, 
013 F.2d 114, 120, 122, cert. den., 423 U.S. 864 (1975), the 
Fighth Circuit approved the seope of a prior settlement 
notice despite its alleged inadequacies and opined (p. 122): 


. class members are not expected to reply upon 
the notice as a complete source of settlement 
information ... any ambiguities regarding the sub- 
stantive aspects of the settlement con!d be cleared 
up by obtaining a copy of the agreement as provided 
for in the first paragraph ot the notice.” 


As ‘n Grunin, the Horenstein/Ruskay settlement notice 
advised United’s shareholders that it was intended only as 
a summary of the substantive aspects of the “pleadings 
and other documents in this action” and advised United’s 
shareholders where copies of the pleadings as well as a 
complete record of all discovery in the action might be 
inspected [A 206]. 

In Stuyversant Insurance Company vy. Dean Construction 
Company, 254 F. Supp. 102 (S.D.N.Y. 1966) Judge Bryan 
set forth the rule applicable to the treatment to be accorded 
a prior settlement (pn. 110-111): 

“There ix no doubt that a judgment entered apon a 
settlement is res judicata as to all questions which 
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were or could have been litigated in the action in 
which the judgment was entered .. .” 

“It is immaterial that the settlement entered into 
was . uprovident or that... rights to raise consti- 
tutional and other questions under state law were 
unwisely relinquished. Les judicata guards against 
such hindsight as was displayed here. The principle 
of res judicata, particularly appropriate in these 
proceedings, “seeks to bring litigation to an end and 
promote certainty in legal actions.” United States v. 
Munsmmgwear, Inc., 340 U.S. 36, 38, 71 S. Ct. 104, 
106, 95. L. Eid. 86 (150).” 


Aceord, Chicet County Drainage District v. Baxter State 
Bank, 308 U.S. 371, 378, 60 S. Ct. 317, 84 L. Ed. 329 (1940) ; 
Stella v. Kaiser, 218 F.2d 64 (2d Cir. 1954), cert. den., 350 
U.S. 835, 76 S. Ct. 71, 100 L.Ed. 745 (1955). 


It 


The Claims of the Ruskay II Plaintiffs are Barred 
by Res Judicata 


The principle of res judicata reflects the law’s intoler- 
ance of repetitious litigation between the same parties or 
th ir privies!? and affirmatively precludes any party from 
relitigating, through a subsequent, independent action, 
issues that were or could have been litigated in the prior 
action. Cromwell v. County of Sac, 94 U.S. 351, 3538, 24 L. 
Ed. 195 (1896); United States v. Moser, 266 U.S. 236, 241 
(1924); Tait v. Western Md. R.R. Co., Inc., 289 US. 620, 
623, d3 S. Ct. 706, 77 L. Ed. 1405 (1933) ; Lawlor v. National 
Screen Service Corp., 349 U.S. 322, 326 (1955); Angel v. 


19, Since both the Horenstein/Ruskay Actions and the Ruskay IT 
Actions were instituted derivatively on behalf of United, there is a 
complete identity of plaintiffs. See fn. 2 supra, relative to the com- 
plete identity of defendants in both actions. 
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Bullington, 330 U.S. 183, 193-193, 67 S. C't. 657, 91 L. Ed. 832 
(1947) ; United States v. California & Oregon Land Co., 192 
U.S. 355, 858 (1904). Baltimore Sicamship Co. vy. Phillips, 
274 US. 316, 319, 47 8S. Ct. 600, 71 L. Ed. 1069 (1927); 
American Surety Co. v. Baldwin, 287 U.S. 156, 166, 53S. Ct. 
98, 77 L. Ed.231, 288 (1932). The portion of the res judi- 
cata rule which prevents a plaintiff from asserting a claim 
which “might have been presented” in an earlier action is 
also referred to as a prohibition against “splitting” eanses 
of action. 
This Court, in Saylor v. Lindsley, 391 F.2d 965, 968 (2d 
Cir. 1968), has referred to the rule as follows: 
“The general rule of res judicata is that a valid, 
final judgment, rendered on the merits, constitutes 
an absolute bar to a subsequent action between the 
same parties or those in privity with them, upon the 
same olaim or demand. It operates to bind the 
partics both as to issues actually litigated and deter- 
mined in the first suit, and as to those grounds or 
issues which might have been, but were not, actually 
raised and decided in that action. The first judg- 
ment when final and on merits, thus puts an end to 
the whole cause of action.” 


In Phillips v. Bradford, 228 F. Supp. 397, 401-02 (S.D. 
N.Y. 1964) Chief Judge Ryan applied res judicata to bar 
the prosecution of a federal claim brought by a mutual 
fund shareholder who had known of the “facts” supporting 
the find’s federal claim at the time the plaintiff shareholder 
opposed a State Court settlement dealing with the same 
transactions and occurrences which gave rise to the federal 
claim. As clearly expressed by Chief Judge Ryan: 

“The details of the charges of excessive fees, fraud 
on the stockholders and inadequate consideration are 
now lodged in some alleged loans and guarantees, 
factual details which plaintiff did not resort to when 
attacking the settlement in the State Court.” 


* * * * * 
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“Tt is clear that they are but different aspects of the 
same controversy which has been finally disposed of 
by a State Court judament and which may not be 
ampeached. Dana v. Morgan, 2 Cir. 219 F. 313, 
aff'd 2 Cir. 232 F. 85; Sehuylkill Furel Corp. v. B. & 
C. Nieberg Realty Corp., 250 N.Y. 304, 165 N.E. 456; 
Cromwell v. County of Sac, 94U.S. 351, 358, 24 L.ed. 
195; Zdanok wv. Ghdden Co., 2d Cir. 827 FiQd 944.” 
({{mphasis supplied) 


Accord, Buchanan v. General Motors Corp., 158 F.2d 728, 
730 (2d Cir. 1947); Cleveland v. Higgins, 148 F.2d 722 (2d 
Cir.), cert. den., 526°U.S. 722, 66 S, Ct..27, 99 L. Wd. 428 
(1945). 


A. Similarity of Claims 


Purporting to recognize the rule of res judicata, the 
Ruskay IT plaintiffs seek to distinguish the allegations of 
their pleadings from the issues of the Horenstein-Ruskay 
Actions by minimizing the scope of the supplemental claims 
asserted in those prior actions *° while attempting to aug- 
ment the essential factual predicates of their Rosenfeld 
Claims.?! It is apparently of no significance to the Ruskay 
If plaintiffs that both the claims they seek to assert and 
those advanced by the supplemental complaints of the 
Horenstein/Ruskay plaintiffs deal with the United’s right 

20. In essence, the Ruskay IT plaintiffs seek to characterize the 
supplemental claims of the Horenstein/Ruskay Actions as nothing 
more than an anticipatory distraint upon the assets of the Selling 
Shareholder Defendants (consisting of the proceeds of the sale of 
their W&R/NY stock) to satisfy their alleged liabilities for the 
activities of the brokerage subsidiary of W&R/NY (App. Br. p. 13). 


21. The Ruskay II plaintiffs contend that the essence of their 
Rosenfeld Claims is the “use of influence with the stockholders” by 
the controlling sellers of a mutual fund investment adviser (App. 
Br. p. 24). Should they be unable to prove such “use of influence” 
by any of the defendants on a trial of their claims, it is doubtful 
they would concede failure to establish a prima facie case. More- 
over, their argument ignores the allegations of the Horenstein/ 
Ruskay supplemental complaints. See, infra, fn. 22. 
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against the same parties to some or all of the same pro- 
ceeds of the same sale transaction based on an alleged 
breach of the same fiduciary duties.” 

At most, the difference between the attack of the Ruskay 
IT plaintiffs and that of the Horenstein/Ruskay plaintiffs 
is that the earlier action incorporated an additional legal 
theory to avoid complete dependence on a “sale of office” 
theory which had been discredited by the earlier decision 
of the Ninth Circuit in SEC v. Insurance Securities, Inc., 
254 F.2d 642, cert. den., 358 U.S. 823, 79 S. Ct. 38, 3 L. Ed.2d 
64 (1958).?5 

The assertion by the Ruskay IT plaintiffs of an additional 
legal theory upon the operative facts alleged in the supple- 
mental claims of the Horenstein/Ruskay Actions is insuffi- 
cient, for purposes for res judicata, to distinguish between 
the “claims asserted in the prior and subsequent actions.” 
Chicot County Drainage District v. Baxter State Bank, 308 
U.S. 371 60 S. Ct. 317 84 L. Ed. 329, 1940; Williamson v. 
Columbia Gas & Electric Corp., 186 F.2d 464, 469-70 (2d 
Cir. 1950). Well over thirty years ago, Judge Swan, writ- 


22. As we have already shown (supra pp. 7-9,), the supple- 
mental claims of the Horenstein plaintiffs [A 107] sought to assert 
United’s right to a substantial portion of the proceeds received for 
their W&R/NY stock by the Selling Shareholder Defendants and 
to hold W&R/NY jointly responsible for such recovery on the 
ground that [A 108] some or all of the defendants “‘in total disregard 
of their fiduciary and legal obligations to United” and that the 
defendants “‘have acted and continue to act in concert... to facilitate 
such sale and Continental’s tender offer” which required approval 
by United’s shareholders for a reinstatement of its investment advi- 
sory agreement with W&R/NY under the control of CIC (See par. 
“31” of the Ruskay Supplemental Complaint at [A 173]). The 
Ruskay Supplemental Complaint (Par. “35” [A 173]), alleged that 
“[a] substantial portion of the increment in value of the... 
[W&R/NY]_ stock proposed to be sold . . . belongs to and is an 
asset of the Fund ...; and the defendants . . ., in disregard of their 
fiduciary duties to the Fund .. . are planning, in conjunction with 
the other defendants herein (W&R/NY), to convert such asset of 
the Fund to their own use and benefits.” 


23. See, supra, fn. 11. 
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ing for this Court in Original Ballet Russe, Ltd., v. Ballet 
Theatre, Inc., 133 F.2d 187, 189 (2d Cir. 1943) stated: 


“For the traditional and hydra-headed phrase ‘cause 
of action’ the Federal Rules of Civil Procedure have 
substituted the word ‘claim’. It is used to denote the 
aggregate of operative facts which give rise to a 
right enforceable in the courts.” (Emphasis sup- 
pled.) 


The contention-advanced by the Ruskay IT plaintiffs that 
a presentation of their present theory could have been 
“consciously” avoided by the Hu *eustein/Ruskay plaintiffs 
without res judicata effect (App. Br. p. 30) flies directly 
in the face of the decision of this Court in Ritchie v. 
Landau, 475 F.2d 151, 156 fn. 5 (2d. Cir. 1973) in which the 
following statement is to be found: 


“Tt ean be strongly argued that plaintiff had an obli- 
gation in these circumstances to consolidate into a 
single proceeding all of his causes of action and to 
raise in one complaint all of the claims which he 
could reasonably forsee could arise out of the same 
transaction.” 


Judge Metzner was eminently correct in conelading that 
the gravamen of the Horenstein/Ruskay supplemental 
claims and of the Rosenfeld Claims of the Ruskay II plain- 
tiffs is the alleged breach by the common defendants “of 
their fiduciary duty to refrain from making personal profits 
upon a sale of assets properly belonging to United” [A 447]. 
As he points out, the fact that the settling plaintiffs in the 
Horenstein/Ruskay Actions “alleged a formula for com- 
puting damages different from that urged” by the Ruskay 
IT plaintiffs “is not a distinguishing factor between the two 
sets of cases.” 
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B. Under Any Test the Claims of These Plaintiffs 
Are the “Same” As Those Alleged in Horen- 
stein/Ruskay 


In attempting to determine whether, for purpo.es of rée 
judicata, a subsequent action between the same parties is 
the “same” as and, accordingly, barred by the disposition 
of a prior action, the courts are not dependent upon finding, 
as the Ruskay IT plaintiffs contend, a mechanical similarity 
between the allegations of the first and seeond actions. It Wy 
is, accordingly, of no moment that the Horenstein/Ruskay 
plaintiffs failed to employ the rhetoric of a “sale of office” 
theory insisted upon by the Ruskay IT plaintiffs. 


In Williamson v. Columbia Gas & Electric Covp., 186 F.2d 
464 (2d Cir. 1950), the Court in applving t4e deetrine of 
res judicata and looking to the identity of the causes of - 
action, stated (p. 469) : 


“The purpose of the principle of res judicata is to 
end litigation. The theory is thet parties should not 
have to litigate issues which they have already liti- a 
gated or had a reasonable opportunity te litigate. A n> 
reading of the early cases as compared sith iccent i 
ones makes it elear that the meaning ef ‘er use of 


; action’ for res judicata purposes is much broader 
: than it was earlier...” 
“... The principle which pervades tiie modern svs- 


tems of pleading, especially the fedeial system. as 
exemplified by free permissive joinder of claims, 
liberal amendment provisions, and compulsory coun- 
terelaims, is that the whole controversy between the 
parties may and often must be brought before the 
same court in the same action...” 


The courts have suggested a variety of tests for the 
determination of whether two claims are the “same” for 
res judicata purposes. One of the tests relied upon by the 


District Court (A 446) was that set forth in Baltimore 
Steamship Co. Vv. Phillips, 274 17.8. 316, 321, 47 S. Ct. G00, 
G02, 71 L. Ed. 1069 (1927), i.e.. whether there is “the viola- 
tion of but one right by a single legal wrong.” Accord, 
Clarke v. Redeker, 406 F.2d 883, 885 (Sth Cir. 1969); Sea- 
hoard Coast Line Railroad Co. v. Gulf Oil Corp., 409 F.2d 
879, 881 (Sth Cir. 1969) ; FEnglehardt v. Bell & Howell Co., 
397 F.2d 30, 33 (Sth Cir. 1964). 

Another test set forth by Judge Metzger at 342 F. Supp 
at 269, was: 


“Where the claiins for relief in two lawsuits depend 
on the same operative facts and pertain to the same 
disputed transactions, they constitute the same cause 
of action. Saylor v. Lindsley, OQ) F.2d 965, 969 n6 
(2d Cir. 1968) 5 Mneelhardt v- Bell & Howell Co., 327 
id 30, 33 (Sth Cir. 1964) ; Williamson v. Columbia 
Gas & Electric Corp., 186 Pd 464, 460 (3rd Cir. 
1950) cert. denied; 341 U.S. Q21. 71S. Ct. 7438, 95 TL. 
Ed. 1355 (1951).” 


This Court, in its recent decision in Herendeen Vv. Cham- 
pion International Corp., 525 F.2d 130, 133-134 (2d Cir. 
1975), mentioned several other tests: 


“Most fiequently cited as the relevant eriteria by 
poth this court and the New York courts are whether 
a different judgment in the second action would im- 
pair or destroy rights or interests established by the 
judgment entered in the first action, whether the 
same evidence is nece sary to maintain the second 
rause of action as was required in the first, and 
whether the essential facts and issues in the second 
were p-esent in the first” (footnotes omitted). 


In deseribin ¢ the test it set forth in Baltimore Steamship, 
the Supreme Court analyzed the relationship between a 


cause of action and the facts which comprise it. 
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“[T]t is perfectly plain that the respondent suffered 
but one actionable wrong and was entitled to but 
one recovery, whether his injury was due to one or 
the other of several! distinet acts ... or to a com- 
bination of seme or all of them. In either view, there 
would be but a single wrongful invasion of a single 
primary right of the plaintiff, whether the acts con- 
stituting such invasion were one or many, simple or 
complex. 

A cause of action does not consists of faets, but of 
the unlawful violation of a right which the facts 
show. The number and variety of the facts alleged 
do not establish more than one cause of action so 
lone as their result, whether they be considered sev- 
erally or in combination, is the violation of but one 
right by a single legal wrong. The mere multiplica- 
tion of grounds of negligence alleged as causing the 
same injury does not result in multiplying the causes 
of action. ‘The facts are merely the means and not 
the end. They do not constitute the cause of action, 
hut they show its existence by making the wrong 
appear.’ ” 274 U.S. at 321. (Citation omitted.) 


Similarly, here, the “legal right” allegedly violated was 
the interest of United in the proceeds paid for the aequisi- 
tion of its investment adviser, by the same wrong, i.e., the 
breach by the defendants of their fiduciary duty not to 
profit personally by the transaction. At best, the present 
claims of the Ruskay IT plaintiffs present a legal theory 
which either was or should have been asserted in the earlier 
complaint. 


The claims for relief in the two suits also “depend on the 
same operative facts and pertain to the same disputed 


’ 


transactions.” The scope of the terms “transaction” and 
“operative facts” for res judicata purposes was addressed 
by this Court in Saylor v. Lindsley, 391 F.2d 965 (2d Cir. 


1968). Like the instant case, Saylor was a derivative action, 
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charging the defendants with breach of fiduciary duty and 
violations of, inter alia, the Investment Company Act of 
1940. This Court described the “transactions in question” 
as the “sale and transfer” by the corporation on whose 
behalf the action was brought, of the stock of a subsidiary 
aud the “subsequent transfer” of that subsidiary’s princi- 
pal asset. The action sought recission of the sales and an 


ac ounting. In discussing a res judicata argument, the 
Court stated that (p. 969): 


“the allegations in both suits cleariy pertain to the 
same disputed transactions and arise out of the same 
operative facts. In such a case, a new theory does 
not create a new cause of action” (emphasis sup- 
plied). 


Accord, Berman v. Thompson, 403 F. Supp. 695, 700-701 
(N.D. Tl. 1975) ; Norman Tobacco & Candy Company, Inc v. 
Gillette Safety Co., 295 F.2d 362, 363-364 (Sth Cir. 1961) ; 
Moreno v. Marbil Productions, 296 F.2d 548 (2d Cir. 1961) ; 
Reiter v. Universal Marion Corporation, 299 F.2d 449, 452 
453 (D.C. Cir. 1962); Wolcott v. ae 280 F. Sunn 
559, 563-564 (S.D.N.¥. 1968) ; McCarthy v. Noren, 370 F.2d 
845, 847 (9th Cir. 1966). 

One of the tests set forth in Herendeen, supra, is 
“whether a different judgment in the second action would 
impair or destroy rights ~. interests established by the 
judgment entered in the first action.” The Ruskay IT plain- 
tiffs attempt to brush this question off lightly (App. Br 

28). However, any analysis of the issues tendered by 
the pleadings in the Horenstein/Ruskay Actions and dealt 
with on the settlement of those actions demonstrates that 
permitting the instant case to proceed to judgment would 
impair important rights created by that settlement. 
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The Horenstein/Ruskay defendants denied all of the 
operative allegations of the Ilorenstein/Ruskay Supple- 
mental Complaints including their alleged attempts to faeili- 
tate the CIC tender offer which required approval by 
United’s shareholders of a reinstatement of the investment 
advisory agreement with W&R/NY under the control of 
CIC (see, supra, fn. 22) Additionally, they asserted affirm- 
atively that they were not accountable to United on any 
theory for any part of the $80. per share price reecived or 
to be received for their W&R/NY stock [A 324-5]. Had the 
defendants prevailed on the merits of their contentions, the 
maintenance of their present claims by the Ruskay IT plain- 
tiffs would clearly be in derogation of rights established 
against and binding on United. 

As pointed out hy Judge Metzner [A 447], the issue pre- 
sented by the case at bar is similar to that considered in 
Chicot County Drainage District v. Baxter State Bank, 308 
U.S. 371, 60 8. Ct. 317, 84 L. Ed. 329 (1940). Plaintiff, in 
that ease, argued against the application of res judicata 
on the theory that the rights adjudicated in the prior ease 
were controlled by a statute subsequently declared uncon- 
stitutional and, had the prior ease been considered under 
that state of facts, the result would have been different. The 
Supreme Court rejected this argument on the ground that 
the constitutionality of the statute could ave been chal- 
lenged in the prior action. In the case at bar, the Horen- 
stein/Ruskay plaintiffs could have elected but chose not to 
assert a “sale of office” theory apparently because they 
thought the theory to be precluded by the decision of the 
Ninth Cireuit in SEC vy. Insurance Secuviti.s, Inc. (supra). 

Another test set forth in Herendeen, supra, is “whether 
the same evidence is necessary to maintain the second cause 


of action as was required in the first”. As pointed out by 
the District Court, [A 447-8] citing Englehardt v. Bell & 
Howell Co., 327 F.2d 30, 33 (8th Cir. 1964), this test is not 
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susceptible of mechanical application because of the diffi- 
culty of distinguishing between evidentiary detail and the 
indispensable factual predicates of a claim. 

The factual predicates of the claims of the Ruskay IT 
plaintiffs and those alleged by the supplemental claims of 
the Horenstein/Ruskay plaintiffs are the same. Such facts 
include the investment advisory relationship between Uni- 
ted and W&R NY; the alleged control of the Selling Share- 
holder Defendants; the sale of conc ol sf the investment 
adviser in a transaction dependent upon reinstatement of 
the investment advisory agreement: fil that portion of 
the proceeds realized on such transaction were attributable 
to the reinstatement. That the Horenstein/Ruskay plaintiffs 
referred to the sales proceeds as a “capitalization” of the 
value attributable to the management of United by W&R/NY 
while the Ruskay TT plaintif’s choose to allege a “premium” 
for the “sale of office” is a distinction without a difference.”* 

The Horenstein/Ruskay plaintiffs even went so far as to 
allege (sce, supra, fn. 12), that the defendants had com- 
bined to facilitate the suecessful conclusion of the CIC 
tender offer and that, as alleged by paragraph “31” of the 
supplemental complaint in the Ruskay Action [A 173], the 
CIC tender offer was “subject to the approval by the share- 
holders of the Fund (United) of the change in control of 
[W&R/NY].” Clearly, all of the operative allegations of 
what the Ruskay IT plaintiffs call a “sale of office” claim are 
to be found in the Horenstein/Ruskay pleadings. Moreover, 
as we have previously pointed out (svpra p. 9), the answer 
of the Horenstein/Ruskay defendants specifically contested 


24. In our view, it serves no purpose to compare (App. Br. p. 


32) the amounts sought in their present actions by the Ruskay II 


plaintiffs with the amount of the Horenstein/Ruskay settlement 
which was concluded, with the participation of Ms. Ruskay, at a 
time when the “sale of office” claims of the Ruskay IT plaintiffs had 
been dismissed on their merit in Rosenfeld v. Black, 319 F. Supp. 
$91 (3.D.N.Y. 1970). 
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any right of United, on any basis, to participate in the pro- 
ceeds of their W&R/NY stock [A 324-5]. 

The final test set forth in 'lerendeen is whether the 
“essential facts and issues” e first case were present 


in the second. This test too is satisfied. As we have noted 
above, the essential facets were the same in both actions. 
The essential “issues”, c.g. whether W&R and its share- 
holders were in a fiduciary position vis-a-vis United; 
whether the contemplated sales was a breach of that fidu- 
ciary duty; and whether some or all of the sale price was 
recoverable by United, are all common to both actions. 

All of the relevant tests for determining whether the 
actions are the same for purpose of res judicata are satis- 
fied in this case. 


C. Plaintiffs’ Principal Authority is Inapposite 


In Herendeen v. Champion International Corporation, 
5259 F.2d 130 (2d Cir. 1975) (App. Br. p. 29), the plaintiff 
originally brought a state court action charging that he had 
been fraudulently induced to leave his employment and give 
up certain commercial paper accounts which he serviced by 
a promise that he would receive a new written employment 
contract and continue to receive all of his employee benefits. 
Mentioned “oniy as an element of all the damages plaintiff 
allegedly suffered as a consequence of the fraud,” 525 F.2d 
at 134, was the loss of certain pension benefits. The state 
court action was dismissed as was barred by the statute of 
frauds. Subsequently, the plaintiff instituted an action in 
federal court, seeking accrued pension payments owed to 
him as a result of amounts that had been withheld from 
his salary over a period of fifteen years. This Court 
reversed the District Court’s dismissal on res judicata 
grounds. 

The differences between Herendeen and the instant cases 
are readily apparent. In Herendeen, the allegedly wrongful 
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acts were a fraudulent inducement to terminate a contract 
on the one hand, and refusal to pay benefits already accrued 
pursuant to a pension plan on the other. Here, both actions 
result from an alleged breach of fiduciary duty arising out 
of the same sale to CIC of the stock of W&R/NY. In 
Herendeen, the relief requested consisted of, inter alia, 
damages for the loss of commissions and employee benefits 
on the one hand and acerued pension benefits on the other. 
Here, the relief requested in both the Ruskay TT Actions 
and the Horenstein/Ruskay Actions consist of participation 
in the proceeds of the same sale. The result in Herendeen, 
therefore, cannot control this case. 


D. Plainiiffs’ Misplace Their Reliance on the Inter- 
locutory Decision of Judge Tyler in the Horenstein 
Activa 


The argument of the Ruskay IT plaintiffs based on the 
interlocutory decision of Judge Tyler in the Horenstein 
Action is faulty syllogism. Judge Tyler allowed the addi- 
tion of supplemental claims asserting United’s right to a 
substantial part of the amount paid by CIC to the Selling 
Shareholder Defendants. It does not follow either that he 
was correct or that he would not have permitted the addi- 
tion of other allegations also dealing with the acquisition 
by CIC of control of United’s investment adviser. To the 
extent Judge Tyler passed on anything, he permitted claims 
attacking the right of the Selling Shareholder Defendants 
to sell their W&R/NY stock without accountability to Uni- 
ted and barred only claims based on an interpretation of 
the rules of the Pacific Stock Exchange. 

We might also point out that, to insure the breadth and 
effectiveness of the settlement of all claims which might be 
asserted on behalf of United in respect to the acquisition 
of W&R/NY by CIC, the Horenstein/Ruskay defendants 
subsequently consented before Judge Lasker [A 355-6] to 
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the filing of a supplemental complaint in the Ruskay Action 
asserting essentially the same claim which they had previ- 
ously opposed. The argument that, under those circum- 
stances, Judge Tyler would not have permitted the asser- 
tion of a “sale of office” claim is a simple non sequitur. 

The Ruskay TY plaintiffs misplace their reliance on Bu 
Bros. v. The Central R.R. of New Jersey, 202 F.2d 910 (2d 
Cir. 1953), and other similar cases (App. Br. p. 33-34). In 
all those cases, the ground of recovery could not have been 
asserted in the earlier ection because of impediments im- 
posed on the parties by other agencies and sources such as 
lack of jurisdiction, state law, lack of standing, or the pro- 
tective provisions of the Bankruptey Law. The only im- 
pediment imposed on the Horenstein plaintiffs was the 
opposition of their opponents who later consented to the 
addition of similar supplemental claims in the Ruskay Ac- 
tion [A355]. Indeed, even the opinion of Judge Tyler, at 


fn. 13 [A 343], indicated that he was not prepared to bar 
any claim against the Selling Shareholder Defendants aris- 
ing out of the sale of their W&R/NY stock. 


Ili 


Affirmance Is Required by The Release Executed 
by United Pursuant to the Horenstein/Ruskay Settle- 
ment. 


As part of the Horenstein/Ruskay settlement, United 
executed a release of which United’s shareholders had been 
apprised and which, by its terms, operated to insulate the 
defendants from any liability to United which might have 
arisen from the sale of W&R stock to CIC. This Court 
should, therefore, affirm the decision below on this wholly 
independent grcuund. 
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The release [A 234-236], dated October 6, 1970, dis- 
charges W&R/NY, its “directors, officers, agents and em- 
ployees and all individual defendants” in the Horenstein/ 
Ruskay Actions from any liability: 


“for or by reason of any of the matters or transac- 
tions recited or deserived in the complaints, supple- 
mental complaints and/or other pleadings filed by 
the plaintiffs ...” 


The sale of the stock of W&R/NY to CIC were clearly 
“matters or transactions recited or describe 1” in the plead- 
ings of both the Horenstein and Ruskay plaintiffs. Accord- 
ingly, the challenge of the Ruskay IT plaintiffs to the scope 
of United’s release are unfounded. 

As the Court below held, “the effect of a release is gov- 
erned by the intentions of the parties. Zenith Radio Corp. 
v. Hazeltine Research, Inc., 401 U.S. 321, 342-348... (1971). 
Yn the present case, the conclusion is inescapable that the 
parties in Horenstein/Ruskay intended their release to dis- 
charge all persons involved in the CIC acquisition trans- 
action” [A 448; 342 F. Supp. at 271]. As we have pre- 
viously pointed out (supra p. 12), there is no reason to 
believe that a settlement would have been entered into, or 
a release accepted, unless any and all issues raised by the 
sale of W&R stock to CIC were finally put to rest. Cf. 
DeHart v. Richfield Oil Corporation, 395 F.2d 345 (9th Cir. 
1968). 

In Mittendorf v. J.R. Williston & Beane, 372 F. Supp. 
821, 835-836 (S.D.N.Y. 1974), Judge Pollack ordered en- 
forcement of a release similar in nature to the release here 
involved. Citing Lucio v. Curran, 2 N.Y.2d 157, 161-162, 
157 N.Y.S.2d 948, $52 (1956), he stated: 


“Plaintiff's claims herein, arising as they do out of 
& controversy predating the execution of the release, 
might have been adjudicated at the time of its execu- 
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tion. Instead, plaintiff made an intelligent choice to 
forego litigation in favor of compromise. His execu- 
tion of a valid release bars his claims herein.” 372 
F. Supp. at 836. 


All claims stemming from the sale of W&R/NY stock to CIC, 
whether labeled “sale of office” or by another name, arose 
prior to the signing of the release and are barred. 


CONCLUSION 


For the foregoing reasons, the judgment of the 
District Court should be affirmed. 
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